ARTICLE 13
VARIANCES AND APPEALS

13.1 ZONING BOARD OF APPEALS

The Zoning Board of Appeals (referred to as the “Board of Appeals”) shall have and exercise the following powers:

A. To act on all questions as they may arise in the administration of the Zoning Ordinance, including the interpretation of the zoning text and map.

B. To hear and decide appeals from and review any order, requirement, decision or determination made by any administrative official charged with enforcing the provisions of this Ordinance; except the Board of Appeals shall have no power to hear appeals regarding Special Use Permits, Planned Unit Developments, Class B site plan reviews, and the denials of zoning amendments and rezonings.

C. To order the issuance of permits for buildings and uses.

D. To ascertain in which district any unspecified use should be located, by determining which district has the most similar comparable uses.

E. To adopt rules of procedure governing the transaction of its business.

13.2 VARIANCES
The Board of Appeals may order the issuance of variances from the terms of this Ordinance. There shall be two kinds of variances: “Dimensional” or “Use”.

A. Dimensional Variance. A dimensional variance from any standard established in this Ordinance may be granted in the discretion of the Board of Appeals to allow a modification from such standard establishing area, yard, height, floor space, frontage, setback, or similar numerical restriction, but only after substantive evidence establishes that there are “practical difficulties,” in carrying out the strict letter of this Ordinance.  Dimensional variance shall permitted only when they are in harmony with the general purposes and intent of this Ordinance.  The Board of Appeals shall find all of the following factors in determining “practical difficulties”:
(1) That there are exceptional or extraordinary circumstances or conditions applying to the property in question, as to the intended use thereof, that do not apply generally to other properties in the same zone.

(2) That such variance is necessary for the preservation and enjoyment of a substantial property right similar to that possessed by other properties in the same zone. The possibility of increased financial return shall not of itself be deemed sufficient to warrant the granting of a variance.
(3) That such variance, if granted, will not be of substantial detriment to adjacent property, will not alter the essential character of the neighborhood, and will not materially impair the intent and purposes of this ordinance or the public interest.

(4) That the condition or situation of the property or the intended use is not of so general or recurrent in nature as to make reasonably practicable a general regulation for such condition or situation.

(5) The plight of the landowner is due to the circumstances unique to his property not created by the landowner, or applicants own action.

(6) Whether, in view of the manner in which the difficulty arose, and considering all of the above factors, the interests of justice will be served by allowing the variance.

B. Land Use Variances.  A land use variance is a land or building use in contravention of any of the use requirements of this Ordinance. The Board of Appeals may, in its sole discretion, grant a land use variance upon a finding of the following:

(1) Practical difficulty, as identified in subsection A above; and

(2) Unnecessary hardship, which may be demonstrated upon substantial evidence that the property cannot reasonably be used in a manner consistent with existing zoning.

(3) Unnecessary Hardship because of the denial of a dimensional variance; nonconforming use of neighboring lands, buildings or structures, or the permitted use of land, structure, buildings within the zoning district shall not be factors in the determination made by the Board of Appeals.

C. Additional Findings. The Board of Appeals shall, after finding “practical difficulties” or “unnecessary hardship” exists, also find that the proposed use:

(1) Will be harmonious with and in accordance with the general goals and specific objectives of the Township’s plan
(2) Will be designed, constructed, operated and maintained so as to be harmonious and appropriate in appearance with existing or intended uses of the district.

(3) Will be the minimum variance necessary to make possible the reasonable use of the land, building or structure.

(4) Will not be issued a variance if the district allows the use by special use permit unless the special use permit has been granted conditioned on the variance.

(5) Will become a nonconforming use or structure which shall then be subject to the nonconforming use provisions regulating the continued use.

D. Condition and Review. The following shall applying the granting of variances:

(1) The Board of Appeals may specify, in writing such conditions to secure substantially the objectives of the regulations or provisions to which such variance applies. The breach of any such condition shall automatically invalidate the permit granted.

(2) No application for a variance which has been denied wholly or in part by the Board of Appeals shall be re-submitted for a period of one year from the date of the last denial, except on grounds of newly discovered evidence or proof of changed conditions found upon inspection by the Board of Appeals to be valid.

(3) Each variance granted shall become null and void unless the provisions of the variance have been utilized by the applicant within one year after the granting of the variance.

13.3 APPEALS

A. Appeals of any administrative action, unless otherwise provided in this Ordinance, may be taken by any interested person affected within 30 days of entry of the decision in Township records, by filing with the Board of Appeals a notice of appeal specifying the grounds for appeal.

B. Appeals shall be heard within 45 days after receipt, at a public hearing. Notice of the public hearing shall be published once, at least 15 days prior to the hearing in a newspaper, setting for the time, date, place and reason for the hearing. Property owners and occupants within 300 feet in all directions of the affected property shall have a notice sent them by First Class Mail, at the address given in the last assessment roll. A decision shall be made within 30 days, in writing, setting forth reasons.

C. An appeal stays all proceedings in furtherance of the action appealed from, unless the Board of Appeals certifies in writing that a stay would cause imminent peril to life or property.

D. The Board of Appeals shall require an affirmative vote of 2/3 of its membership to reverse, in whole or part, or modify an order, requirement, decision or determination appealed from; and to that end shall have all the powers of the officer from whom the appeal was taken and may direct the issuance of a permit. The Board of Appeals may by simple majority vote affirm any action appealed and attach reasonable conditions to achieve substantial compliance with the objectives and purpose of the Ordinance.

E. The Board of Appeals shall keep complete and detailed records of all its proceedings, which shall include the minutes of its meetings, its findings and actions taken on each matter heard by it, including the final order. The order shall include the legal description of the property involved. Reasons for the decision shall be stated in writing. The Board of Appeals shall record the vote of each member on each question, including any absences or other reasons for failing to vote. All records shall be open for public inspection. Meetings shall be held at the call of the Chairman and at such other times as the Board of Appeals may determine.

13.4 INTERPRETATIONS

The Board of Appeals may hear a request for an interpretation of the terms of this ordinance by any interested person. The Board of Appeals shall conduct a hearing upon the request, following the same procedures for an appeal, except that notice to specific properties shall not be necessary. All determinations shall be in writing.

13.5 FURTHER RELIEF

All decisions by the Board of Appeals in granting variances or in hearing appeals shall be final, except that any interested person affected shall have the right to appeal within thirty (30) days after the decision, to the Lake County Trial Court.
PAGE  
97

